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A revision application lies to the Under Sec : ry to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenu 4th Floor Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the @ ’gA 1944 in: respect of the followmg case, governed by first
proviso to sub-section (1) of Section- 35 Ibldl: 5
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Appeal to Custom, Excise, & Service Tax Appéllate Tribnal %
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Credit of any duty allg)wed to be utilized towards Pz Zment of excise duty .on_final
products under the provisions of this Act or the Rules "'gide there under and such order. .-
is passed by the Commissioner (Appeals) on or after, th¥tdate appointed under %91%{’;:3}79

of the Finance (No.2) Act, 1998. .- TR :
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The above application shall be made in duplicate. in F¢ 1 No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within giimonths from the date on which . .
the order sought to be appealed against is _communioa{_ g and shall be accompanied by
two copies each of the OlO and Qrcjer—ln_—Appeal;ilt is‘ll';,uld also be accompanied by a
copy of TR-6 Challan évidencing payment of prescribe""".ee as prescribed under Section
35.EE of CEA, 1944, inder Major Head of Account.: il
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The revision application shall be'accompanied by'a fe: of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs'1,000/- w| ?re the amount involved is more. -

than Rupees One Lac. PR e i
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the special bench of ‘Custom, Excise & Service Tax%{ﬁpellate_Tribunél of West Znck
No.2, R.K. Puram, New Delhi-1 in all matters relating 'tﬁi
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To the west regionél bench of Customs, Excise " ﬁéservice Tax Appeliate Tribunal
eghani Nagar, Ahmedabad : 380.

(CESTAT) at 0-20, New Metal Hospital Compound, ; e
3-2(i) (a) above.
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The appeal o the Appellate Tnbm ;l shall befiled in'‘quadruplicate in form EA-3
as prescribed under Rule 6 of Ceﬂfal Excise_(Appeal) Rules, 2001 and shall be
accompanied against (one whlch’g it least should be accompanied by a fee of ¥
1,000/-, ¥ 5000/- and ¥ 10,000/- w. ire amount of duty/penalty/demand/refund is
upto 5 Lac. 5 Lac to 50 Lac and 7 i ove 50 Lac respectively in the form crossed
bank draft in favour of Asst. Reg I-rar of brarich- of:anyihominate public sector
bank.of the place where the beni 'of any fiominate public sector bank of the
place where the bench of the Tnbbﬁal is sntuated Appllcatlon made for grant of
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referred to as ‘impugned order’) passed by the Asas%ént Commissioner, Service

Tax, Division-I, Ahmedabad (here/nafter referred.to as '_.f_]ud/cat/ng author/ty’)

2. The facts of the case, in brlef are that M/s. Malam_ ‘Construction was awarded

_'the contract for a civil structure or'any: other original ?é%)rks meant predominantly -

for use other than for commerce, mdustry or any othe,ubusmess or profession, by

the government. The contract pertalned to-‘helwt /con”str Jtlon of Institute of Kidney
Disease Research Centre (IKDRC) at ManJushree Mill Cghpound Ahmedabad. M/s.
Malani Construction sub- contracted the we‘rk to”the a%éaellant The appellant had
filed a refund claim of Rs.13, 75,439/-, With " the:

27.06.2016. The appellant as a stib-contractor wa‘%avalhng exemption from
payment of Service tax under Sl.: No. 12(c) of the't l%j’tn’lcatlon No. 25/2012-ST
dated 20.06.2012, till 31.03. 2015 'Vldei nNotli%atlon No. 06/2015-ST
dtd.01.03.2015, the items mentloned at Sl No 12(c) ; Notification No. 25/2012-.

ST, were omitted w.e.f. 01.04. 2015 Accordlngly, th.,ij appellant started charging .
Service Tax & deposited the same W|th the’ departme"1
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vide entry No. 1(iv) of the Notlflcatlon No. 09/2: 16 -ST dated 01.03.2016,
amended the Notification No. 25/201_2‘,ST, as r;pd_mated,.

?djudlcatmg authority on

in due course. However,

ST

“ofter entry 12, with effect from the JS’ March 20] 6 the f())‘li ‘
shall be inserted, namely - AR
" “124. Services provided to the Gover nment, a local authority o 3
way of construction, er ection, commzsszomng, msz‘allatzo
maintenance, renovation, or alteration of -'" el "“_“
(b) a structure meant predominantly for use as (i) an edzf
clinical, or(iii) an.art or cultural establishment, under a contrgg
prior to the 1% March, 2015 and on which appropriate stamp Gy J )

paza’ prior to such date

Accordingly, in view of this amendment, the app :
of Rs. 13,75,439/-, paid by them. The Adjudicating afgnorlty vide impugned order
rejected the Refund claim amount of Rs. 13,75,4 9/- The appellant being
aggrieved by the impugned order filed this appeal on th ibasis that the adjudicating
authority erred in rejecting the refund of Rs. 13,75, 47 ,,(-, on the ground that the
service is not ‘works contract service’. The appellant aileged that the said ground
was not a contention in the S.C.N., and hence the & 'apugned order had clearly
‘travelled beyond the scope of the S. C.N.. i

4, Personal hearing in the case was granted on"-
Suchak and Shri Shilpang Karia, CA, appeared befo,; me. They reiterated the

grounds of appeal and submitted the C.A.'s certl? ate the letter from the




DISUSSION AND FINDINGS :

5. I have carefully gone throughf:;

appeal in the Appeal Memorandum a
the time of personal hearing. The
ladJudlcatlng authority has erred in {'ncludlng that the services provided by the
-appellant cannot be classified under:rks contract category and whether the said

llent in the S.C.N. dtd.14.09. 2016, issued to
the appellant; (ii) whether the benefrf exemption Notification No. 25/2012-ST dt.

r SR8
1y

20.06.2012, is applicable in this case r not; and (iii) whether unjust enrichment is

applicable in this claim.

U
Ongmal Service Provnder, would notgiieserve con5|deratlon and yield no merit as
o "_f the . appellant that the impugned order has

travelled beyond the-scope of SC ,\l. ‘vdoes not hold substance M/s Malani

20.06.2012, the services of a su

-contractor providing services by g y of Works contract to another contractor

-L-:;
providing. works contract services WI’

;vndlng the works contract service to another j_p\
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appellant does not appear to be prowdmg works contn,v;t service. ‘Works contract
'has been defined in Section 65B (54) of the Flnance %%ft 1994, whereln the two

basic conditions required for a servuce prowder to}‘llbe considered under that

definition have been stated as below :

£y

(a) There should be transfer of property‘in_go_od'sr involited in the executlon of the

\J
contract, and p

'.l 2"'!

7. The appellant, does not seem to clear either of;,:i'ye requirements mentioned
above and hence the services provided by the appell
purview of Works Contract Service. The Appellant waL,sub -contracted to perform

-only the labour work. As per their work order it was \’f

had supplied only labour services without transferrmgany goods involved in the

No. 25/2012-ST dt. 20.06.2012, would not be avallal e to the appellant as the

services provided by the appellant were not covered b\%ﬁ%he works contract service.

execution of the contract. Consequently, the benefit of emptlon under Notification

‘As the refund has rightly been reJected the question offffinjust enrichment does not

arise.
8. In view of above, I dismiss the Apellant’s appeal‘ 3
9. mmﬁﬁﬁmwﬁmw;ﬂ

9. The appeal filed by the appellant, stand disposecl_ ’

ATTESTED

(R.R.INATHAN)
SUPERINTENDENT,
CENTRAL TAX APPEALS, AHMEDABAD.

To,

M/s. Shree Krishna Construction,
B-704, Satyam Skyline,

Nr. Torrent Power, Sola Road,

.Naranpura,

Ahmedabad-380013.
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1) The Chief Commissioner, Centn%;‘é%géj'ax, GST, Ahmedabad Zone. -
’réhmedabad-North.

)
2) The-Commissioner, Central Tax

3) The Dy./Asst. Commissioner,
(North), Ahmedabad.

(North).
5) Guard File.

| 1/6)/)?'._/\_.. File.







