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· 1y, to the Government of India, Revision Application Unit,
4th Floor, Jeevan Deep Building, Parliament Street, New
1944 in;respect of the following case, governed by first

~in,-Appeal rpay file an appeal or revision application, as
-~priate auth'ority in the following way:
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In case of any loss of goods whe
another factory or from one warehouse t
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A revision application lies to the Under Se
Ministry of Finance, Department of Reven
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No. EA-8 as specified under
onths from the date on which..
and shall be accompanied by

uld also be accompanied by a
e as prescribed under Section

mm writ 2001- 'CJfm :rIBR
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The revision application shall be'accompaniedby'a f
involved is. Rupees One Lac or lessarid Rs'1,000/- w
than Rupees One Lac. , .. ,· .

The above application shall be mad~ in duplicate in ~­
Rule, 9 of Central Excise (Appeals) Rules, 2001 within
the order sought to be appealed against is communica
two copies each of the 010 and Order-In-Appal.lt,s
copy of TR-6 Challan evidencing payment of prescribe
35-EE of CEA, 1944, -~.nder Major Head of Account. .
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Credit of a,ny duty allowed to be utilized· to~~rds 'ir.·~1ment of excise duty .on final
products under the provisions of this Act or the Rules ·;1Jde there under and such order.. •.
is passed by the Commissioner (Appeals) on or after, t · eldate appointed under •~c.1·0£.1.,.,. ..cs-site
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal!
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Under Section 35B/ 35E of CEA, -1944 an ;appeal lies
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Service Tax Appellate Tribunal
ghani Nagar, Ahmedabad : 380.
-2(i) (a) above.
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To the ·west regional bench of Customs, Excise
(CESTAT) at 0-20, New Metal Hospital Compound,
016. in case of appeals other than as mentioned in p

a4la net yeas (r@) rraft, 2001 c#t 'elM 6 ~ ·
an4lfq =aanf@era,wt at n{ 3r9la a f@6g an@h fh; +; s
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aff#a a'gr a u iiier al r?1 re ls U
ww cpf m 'GfID "Gcfd"~ ct)- i:flo fomr t 1

(2)

(b)

(a) the special bench of :Custom, Excise & Service Tax ppellate Tribunal of West hnk
No.2, R.K. Puram, New Delhi-1 in all matters relating_ lassification valuation and.
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onstruction was awarded

governmental authority by
ompletion, fitting out, repair,

ional, (ii) a
which had been entered into
, where applicable, had been .

usiness or profession, by

ion of Institute of Kidney

pound, Ahmedabad. M/s.
. ell ant. The appellant had
djudicating authority on
availing exemption from

tification No. 25/2012-ST

tion No. 06/2015-ST
No. 25/2012-.

ppellant started charging
in due course. However,

dated 01.03.2016,

The facts of the case, in brief, are that M/s. Mala2 .

r: ti'
"after entry 12, with effect ji-om the r'Marcli, 2016, the'jol
shall be inserted, namely - ·I· t.' :
"124. Services provided to the Government,, a local,authority
way of construction, erection, commissioning, installatio.
maintenance, renovation, or alteration of-"" ''.a»wu"
(b) a structure meant predominantly for use as (i) an edu
clinical, or(iii) an.art or cultural establishment, under a cont
prior to the r1 Marcb, 2015 and on which appropriate stamp
paidprior to such date. "

for use other than for commerce, industry or any oth
,'. ':r, in •

the government. The contract pertained to-pew i~onstr
Disease Research Centre (IKDRC) at Manjushree Mill C

, '6 (i. ,i . ·i

Malani Construction sub-contracted the work, to the,. ' ' i- •

filed a refund cl.aim of Rs.13,75,439/-; with the.
27.06.2016. The appellant as a sub-contractor .w·a.

payment of Service tax under SI.; No. 12( c) of lne'f
.· "it'' { ;

dated 20.06.2012, till 31.03.2015. Vide, Not
dtd.01.03.2015, the items mentioned at SI.No. '12(c),' ..'. ··ST, were omitted w.e.f. 01.04.2015: Accordingly,. th
Service Tax & deposited the same with the ' departm

; , ,i

vide entry No. l(iv) of the Notification No. 09/

amended the Notification No. 25/2012-ST, as Jndicated• : :-1 ,,, •' .. '-.

\ ! _( 'i ' I •

ORDER IN APPEAL

; r ii

M/s. Shree Krishna Construction) B-'-704, S am Skyline, Near Torrent

Power, Sola Road, Naranpura, Ahmedabad '380013, (h inaner referred to as the

'appellant') holding Service Tax Registration' Nn; ABKF. 53JST001, have filed the

-present appeal on 15.12.2016,· against 'the!Ord number SD-
01/Refund/28/AC/SHREE KRISHNA/2016-17ii dated 4.10.2016 (hereinafter
referred to as 'impugned order') passed by the Assis t Commissioner, Service
Tax, Division-I, Ahmedabad (hereinafter referred.to as! 'udicating authority').

the contract for a civil structure or' any other.>original, rks meant predominantly

Accordingly, in view of this amendment, the app ant had sought the refund
of Rs. 13,75,439/-, paid by them. The Adjudicating a· ority vide impugned order
rejected the Refund claim amount of Rs. 13,75, /-. The appellant being
aggrieved by the impugned order filed this appeal on t basis that the adjudicating
authority erred in rejecting the refund of Rs. 13,75,4 -, on the ground that the
service is not 'works contract service'. The appellant ged that the said ground
was not a contention in the S.C.N., and hence the ;1· i pugned order had clearly
travelled beyond the scope of the S.C.N.. : }

4. Personal hearing in the case was granted on :r ~.07.2017, and Dr. Nilesh
Suchak and Shri Shilpang Karia, CA, appeared befdl me. They reiterated the
grounds of appeal and submitted the C.A.'s certi'tiate, the letter from the · · ·.

GovernmE!nt and a letter from the Contractor indicatif 'Jthat the burden of se$'~:·
tax of Rs. 13,75,439/-, has been borne by the appellan_/ f 1 i

1;~J_,~f/ '6(7_:;;0\f g, .., \· ".aFE2i'', ~- 'Q':----__/.,., ' ,': ± ueos '#er-
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e facts of the case on records, grounds of
oral submissions made by the appellants at
tion to be decided is as to (i) whether the

ncluding that the services provided by the
rks contract category and whether the said

nt in the S.C.N. dtd.14.09.2016, issued to
f exemption Notification No. 25/2012-ST dt.
r not; and (iii) whether unjust enrichment is

6. I find that the contract for the rk of new constr 1Jction of Institute of Kidney

Disease Research Centre was awar to M/s. Malani Construction Co .. who sub-
contracted the work to the appellan he duty demanding authority has discussed

the· nature of service in Para 4 the .S.C.N. dtd.14.09.2016, issued to the

appellant, wherein he has mention hat that the sub-contractors or the labour

· contractors, though they have per . ed the job on behalf of their principal or

DISUSSION AND FINDINGS :

5. I have carefully gone throug
appeal in the Appeal Memorandum a
the time of personal hearing, The q

adjudicating authority has erred in
• appellant cannot be classified under

matter was contended by the depa
the appellant; (ii) whether the bene
20.06.2012, is applicable in this cas

applicable in this claim.

0

,
:, ::.1,., J '.

. . . . .. . .

exemption available to the main contractor
.• . • ·. •• . . I

i ' . •'I, : ;c I . ii' I •. · , .. ·
ame is m(:1ant for the contractor only who is
r'. 's .•s contract to the, Government by way of
o. 29()of Not'fication No. 25/2012-ST dt.
6ntract6k are also exempted if "(h) sub­
a/ :nsls. i ' Iof works contract to another contractor
~ .:,. l r 1 1 ;).: i : , , · , , \ . .
h are exempt". So, the primary requirement
. _· :. ·i.. .E'
tion is that (i) he should be providing works
Viding'the works contract service to another"S;3..- : ; , . . , ! /~~~,osn.f, /j,:f:1;-r:,~\,/4$.° o. €oN" .a.>"· so s+&} •

t s %it$ ]·
1 IE " pi

il n- 1 ;;\ : •°; rel
<. ·-!
""$° •* •,, :-·--~- ~ *-Oenders

eserve: consideration and yield no merit as
f the appellant that the impugned order has
.·does not hoJd ., substance. M/s. Malani

:}~or.ks _co.ntract-:f~'.' the canst.ruction of the
• entre by_· the office. of the Commissioner of
' lani Construction,Co. further sub-contracted

providing. works contract services .
for any sub-contractor to claim exe.
contract service; (ii) he should be

providO"i of taxable services of
construction of civil structure. At s•:
20.06.2012, the services of a su

contractor providing services by .
;

Finance Act, 1994, inserted by the
not applicable to the applicant as t

contractor who has sought refund
under Notification No. 25/2012-ST

some specific work to the appellant.

Original Service Provider, would no
original contractor. So, the allegatio
travelled beyond the scope of S.

Construction Co. had been awarde

Institute bf Kidney Disease Researc
Health, Government of Gujarat. M/s... •

for providing of taxable services o ' orks contract to, the Government, a local
authority or a Governmental auth ,- · by· way of construction of civil structure

''+ ',.'j· ' . !
. meant predominantly for use oth , han · for· commerce, industry or any other

:..°!-.f. I . . ·.

business or profession, is not dispu ,in the impugned order in the light of SI. No.
' I , , .·• .. · , , .,

12 of Notification No. 25/2012-ST •.2d.06
1.2d:1.i, read with Section 102 of the

1.t , . ·_ -_.,··_r:,: · -- . i. i

Finance Act, 1994, inserted by th ;inan_ce Act,. 2016; The appellant is a sub-
"hvice taxpaid by them, claiming exemption
" :?i • ,
.20.06.2012, read with Section 102 of the
• • . ·• ' . ·_·:: ·" I •

,: :- , 1 :_ «ls' : '. ance Act, 2016 .. However, the exemption is·

0
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contractor who is providing works contract s
1

~·r.~i~~ ·and,Fi.i) such another contractor
'' .:, :. ' -~

who is providing works contract service sh.ould be exerjj it from payment of Service
, ! . .·; j t >i. ! ;: a

tax. In this case, while the main contractor is a works) ontractor and exempt, the
appellant does not appear to be proyldlng w~~ks ~o~~flt service. 'Works contract _
has been defined in Section 6sB (s4) or the Fane 9#$, 1994 wherein the two

basic conditions required for a service provider to]#de considered under that
·' . . .J!i I

definition have been stated as below : ;i;
(a) There should be transfer of property in goods invo ed in the execution of the

contract, and ·. . .. ··! , ':' , I
.· (b) Such contract must be for Construction, Erection, ;flmmissioning, Installation,

Completion, Fitting out, Repair, MaintJnance, ReH~vatl~~r Alterntion. .

7. The appellant, does not seem to clear either of le requirements mentioned

above and hence the services provided by the appelll~f would not fall under the .
purview of Works Contract Service. The Appellant was lsub-contracted to perform

', 1

only the labour work. As per their work order it was ·t ty much evident that they. ,I

had supplied only labour services without transferring·· ~ny goods involved in the

execution of the cemtract. Consequently, the benefit of:~J_ emption under Notification
No. 25/2012-ST dt. 20.06.2012, would not be availalle to the appellant as the

services provided by the appellant were not covered b~,~he works contract service.
As the refund has rightly been rejected, the question o·fi Mnjust enrichment does not,, . -~

0

arise.

8. In view of above, I dismiss the Apellant's appeal·,

SUPERINTENDENT,
CENTRAL TAX APPEALS, AHMEDABAD.

ATTESTED

ME:--

t ~ olTciT ei'I

0

::tt4"1e>lchc'l1 q_qRfd ~ ~ 3-l1frc;n- c!1T fa-lqc.1-0 34-llcf'ci

The appeal filed by the appellant, stand dispose in above terms.
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9.

To;

M/s. Shree Krishna Construction,

B-704, Satyam Skyline,

Nr. Torrent Power, Sola Road,

Naranpura,

Ahmedabad-380013.



. Copy to:

1) The Chief Commissioner, Cent
2) The·Commissioner, Central Ta
3) The Dy./Asst. Commissioner,

(North), Ahmedabad.
4) The Asst. Commissioner(Sy

(North).
5) Guard File.

~A.. File.

ax, GST, Ahmedabad Zone.
hmedabad-North.
ision-VII, Central Tax, GST, Ahmedabad

Central Tax, Hqrs., Ahmedabad




